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                     HIGH COURT FORM NO.(J) 2.

HEADING OF JUDGMENT ON ORIGINAL APPEAL.

                               DISTRICT ::  SONITPUR

IN THE COURT OF THE CIVIL JUDGE  AT TEZPUR.

Present : Sri M. Kalita,

  Wednesday the 30th  day of May 2012.

      TITLE APPEAL NO. 03 of 2011.

1. Union of India,

    represented by the Deputy Director of 

    SIB, Arunachal Pradesh           ...      Appellant.

-versus -

1. Sri Surjya Hazarika, 
    S/O Late Dr. Dibakar Hazarika,
    Tezpur Town, Mouza – Mahabhairab, 
    PO & PS Tezpur, Dist. Sonitpur(Assam),
     

2. Sri Promod Kumar Jain,  
S/O  Phool Chand Jain,
Tezpur Town, Mouza – Mahabhairab, 
PO & PS Tezpur, Dist. Sonitpur(Assam)  ... Respondents.

This appeal coming on for final hearing  or having 

been heard on  7th day of May, 2012. 

Mr.  Jayanta Deka,
Central Govt. counsel  ...    For the appellant.

Mr. S.Misra,    Advocate   ....  For the respondents.

And having stood for consideration this day, the 30th 

May, 2012 the Court delivered the following Judgment : -  
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J   U   D  G  M   E  N  T

1. This is the appeal preferred by appellant Union of 

India represented by Deputy Director of S.I.B., Arunachal 

Pradesh  against the respondents Sri Surjya Hazarika and 

Sri  Promod  Kr.  Jain  being  highly  aggrieved  with  the 

Judgment  and  Decree  dated  15-03-2011  passed  by  the 

learned Munsiff,  Sonitpur,  Tezpur in connection with Title 

Suit No. 5 of 2004. 

The factual back ground leading to this appeal is 

that, the respondent No. 1 and 2 instituted the Title suit 

being TS No. 5/2004 as plaintiffs against the appellant as 

defendant  for  passing  the  decree  for  permanent  and 

perpetual  injunction  restraining  and  prohibiting  the 

defendant/appellant,  it’s  Officers,  employees  from raising 

any type of construction on the suit land mentioned in the 

schedule B and C of the plaint.  

2.   Briefly  the  plaintiff’s  case  as  reflected  in  the 

plaint is that Late Punya Prabha Hazarika, the mother of the 

plaintiff No.1 was the absolute owner of land measuring 2 

bighas 4 kathas 10 lessas covered by PP No 340(old)/343/

(new)  under Dag No. 797 of Tezpur town, 2nd part, Mouza 

Mahabhairab, PS Tezpur, within the district of Sonitpur and 

after expired of late Punya Prabha Hazarika on 09-08-1995 

the plaintiff No. 1 and his elder sister Smti Bani Hazarika 

became the absolute owner of the said land and accordingly 

their  names  were  mutated  in  the  records.  Late  Punya 

Prabha Hazarika during her life time equally divided the said 

land between the plaintiff  No.1  and his  elder  sister  Bani 

Hazarika and accordingly Smti  Bani Hazarika became the 
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owner of her share (half  portion of the total  land). Even 

then the plaintiff No.1 has been managing her share of said 

land, house and structures standing thereon because on the 

portion of land of share of Smti Bani Hazarika there exists 

rented house and structures that let out to the S.I.B., the 

defendant of the suit. Then the plaintiff No.2 purchased the 

land  measuring  4  kathas  4  lessas  out  of  total  land 

measuring  2 bighas 4 kathas 10 lessas  from Smti  Bani 

Hazarika with execution of registered sale deed No. 660 for 

the year 2002 and on the same day the khas possession of 

the said land was delivered to plaintiff No.2 and accordingly 

3 kathas 1 lessas land has remained in the share of Smti 

Bani  Hazarika  along  with  house  and  structures  standing 

thereon.  The land purchased by plaintiff No.2 is specifically 

described in schedule B and the portion of land of plaintiff 

No.1 is mentioned in  schedule C. The plaintiff No.2 also 

mutated his name on the land mentioned in schedule C and 

has been paying land revenue regularly for the said land. 

Subsequently, the deed of rectification was also registered 

for rectifying the words ‘Sri  Bani  Hazarika’  as ‘Smti  Bani 

Hzarika  and  the  words  ‘son  of  Dibakar  Hazarika’  as 

‘daughter  of  late  Dibakar  Hazarika’.  Both  Sale  Deed  and 

Rectification  Deed  were  examined  by  plaintiff  No.1  at 

Attorney of Smti Bani Hazarika as Power of Attorney was 

executed by Smti Bani Hazarika. 

The plaintiff’s further case is that on 01-02-2004 

the officers  and employees  of  the defendant  most  illegal 

manner threatened to construct pucca house and structures 

on  the  schedule  B  and  schedule  C  land  by  evicting  the 

plaintiffs by use of force. Though the defendant has no right 

to make any type of construction on the said land because 
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the defendant is only monthly tenant of Smti Bani Hazarika 

in relation to her own share of land measuring 3 kathas 1 

lessa.  That  the  officers  and  employees  of  the  defendant 

have  been  threatening  the  plaintiffs  to  apply  force  for 

raising  such  construction.  The  plaintiffs  will  suffer 

irreparable loss if the Officers and employees of defendant 

succeeds  to  raise  any  construction.  So,  Officers  and 

employees of the defendant are liable to be restrained by 

permanent  injunction  on  schedule  B  and  C  land  and 

accordingly,  the  plaintiffs  have  prayed  for  decree  of 

permanent and perpetual injunction against the defendant 

with cost of the suit.  

      

3.  After  receiving  the  summon  the  defendant 

contested  the  suit  by  filing  written  statement  on  the 

grounds that the suit is not maintainable in both law and 

fact, the suit is barred by limitation, suit is bad for non-

joinder of necessary parties and the suit is under valued. 

The  defendant  has  also  denied  the  most  of  the  fact 

mentioned  in  the  plaint  by  the  written  statement.  The 

defendant has stated the actual fact of the present case in 

the written statement as thus :- 

“Late Punya Prabha Hazarika was the owner of several 

immovable  properties  both  in  the  state  of  Assam  and 

Meghalaya.  Late  Punya  Prabha  Hazarika  had  one  son 

namely – Ranjit Hazarika who died in the year 1992 and 

one  daughter  namely  Dr  Bani  Hazarika.  Except  Ranjit 

Hazarika and Dr. Bani Hazarika, Punya Prabha Hazarika had 

no any other issues nor any adopted sons and daughters. 

Late Punya Prabha Hazarika was also absolute owner of the 

plot of land measuring 2 bighas 4 kathas 10 lessas covered 

by Dag No.  797 of  PP No.  PP No 340(old)/343/(new) of 
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Tezpur  town,  2nd part,  Mouza  Mahabhairab,  PS  Tezpur, 

within the district of Sonitpur. Late Punya Prabha Hazarika 

mutated her name on the land. Then on 18-10-1978 Late 

Punya Prabha Hazarika sold 4 kathas 4 lessas of land out of 

said  2  bighas  4  kathas  10  lessas  of  land  though  her 

daughter Dr Bani Hazarika with execution of a registered 

sale  deed  in  her  favour.  Thereafter  Dr.  Bani  Hazarika 

mutated her name along with Late Punya Prabha Hazarika 

over the said plot of land covered by  Dag No. 797 of PP No. 

PP No 340(old)/343/(new) and Dr. Bani Hazarika shifted to 

Cumbria  in  England.  She  also  took  her  mother  Punya 

Prabha Hazarika to Cumbria as there was nobody to look 

after Punya Prabha Hazarika. Then in England Punya Prabha 

Hazarika executed Power of Attorney in favour of Dr. Bani 

Hazarika on 05-04-1993 in relation to all of her properties 

and  affairs.  Late  Punya  Prabha  azarika  also  executed  a 

WILL by appointing her daughter Dr. Bani Hazarika as her 

sole executrix and trustee of the WILL and also bequeathed 

the building premises named “Uttarayan” together with the 

share of land at the said premises. It was also mentioned in 

the  WILL  that  after  the  death  of  Bani  Hazarika,  the 

premises namely,  “Uttarayan” together with the land and 

premises will be bequeathed to the Govt. of India for using 

as  Office  of  the  Subsidiary  Inteligence Bureau.  After  the 

death of Punya Prabha Hazarika on 09-09-1995 Smti Bani 

Hazarika as executrix obtained the Probate on 12-09-1995 

in  respect  of  the  said  WILL.  The  premises  namely 

“Uttarayan” has been occupied by the Deputy Director of 

SIB of the Govt. of India as monthly tenant of Punya Prabha 

Hazarika  since  1961.  After  the  death  of  Punya  Prabha 

Hazarika, Dr. Bani Hazarika became the landlady of the suit 

land and premises. As Dr. Bani Hazarika is the resident of 
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England so she executed a Power of Attorney in England in 

favour of Surjya Hazarika (plaintiff No.1) only to receive the 

patta  of  Dr.  Bani  Hazarika  and to  sell  the  land which is 

situated  only  at  Shillong,  Meghalaya.  But,  no  power  of 

attorney was executed in respect of land situated in Assam. 

But Surjya Hazarika (plaintiff No.1)  forged  the aforesaid 

Power  of  Attorney  by  taking  the  signature  of  Dr.  Bani 

Hazarika and her lawyer Mr. Turner and used the forged 

Power  of  Attorney  by  using  forged  Power  of  Attorney  in 

respect of the property of Dr. Bani Hazarika.

 

The defendant has further stated in the written 

statement that plaintiff No.1 Surjya Hazarika is not the son 

of  Late  Punya  Prabha  Hazarika.  He  was  only  the  govt. 

orphan of 2nd World War. He along with his sister Jyoti Devi 

arrived at the Refugee camp at Dimapur. At that time he 

was at the age of 3 years. The parents of Bani Hazarika 

brought him and his sister and provided required food, cloth 

and  shelter.  So,  the  plaintiff  No.1  never  became  the 

absolute owner of the plot of land of share of land of Bani 

Hazarika.  He  was  also  never  entitled  to  became  the 

absolute owner of the plot of land measuring 2 bighas 2 

kathas  10  lessas  along  with  Bani  Hazarika.  Late  Punya 

Prabha Hazarika in her life time never divided the schedule 

A  land  between  the  plaintiff  and  her  daughter  Dr.  Bani 

Hazarika as alleged by the plaintiff. The rented house and 

the structures situated on the suit land was given only to 

the Office of Deputy Director of SIB, Tezpur and not to the 

defendant. The defendant has also further stated that, in 

her WILL late Punya Prabha Hazarika bequeathed on her 

daughter  Dr.  Bani  Hazarika  the  “Uttarayan”  building 

(tenanted premises) together with the share of land (the 
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remaining 2 bighas 6 lessas after selling 4 kathas 4 lessas 

from the total land of 2 bighas 4 kathas 10 leassas for her 

life  time  and  upon  the  death  of  Dr.  Bani  Hazarika,  the 

testator  in  her  Will  stated  that  the  present  occupier  of 

“Uttarayan”  house shall  be entitled  to  own the property. 

Hence, the plaintiff No.1 never got the right over the land. 

Moreover, Dr. Bani Hazarika who is the present landlady of 

the defendant had given written permission to the present 

tenant to use the tenanted premises and the adjoining land 

according to  the  need  and benefit  of  the  defendant.  Dr. 

Bani  Hazarika  also  requested  the  defendant  to  take 

necessary step to protect the property. The Office of Deputy 

Director of SIB, Tezpur is only the monthly tenant of Dr. 

Bani Hazarika. The plaintiff only mutated his name over the 

schedule  B and C land by resorting the fraudulent means 

on  the  basis  of  forged  Power  of  Attorney.  Hence,  the 

plaintiffs are guilty for perjury for deliberately making  false 

and  misleading  statements  in  the  plaint  supported  by 

affidavit. They are guilty of cheating and playing fraud on 

the  landlady  of  the  defendant.  So,  the  defendant  has 

prayed for dismissing the suit with compensatory cost.   

4.   Upon perusal of the plaint and written statement 

and upon hearing of both sides,  following issues have been 

framed by the learned Munsiff,Tezpur : -  

1. Whether the suit is maintainable ?

2. Whether the suit is bad for non-joinder of necessary 

parties?

3. Whether the plaintiff No.1 is the son of Late Punya 

Prabha Hazarika ?

4. Whether the plaintiffs have right,  title and interest 

over the suit land ?  
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5. Whether  the  plaintiffs  are  entitled  to  a  decree  as 

prayed for? 

 

5.          During  the  course  of  hearing,  the  plaintiffs 

examined  as  many  as  4  PWs   including  himself  and 

exhibited  some  documents.  On  the  other  hand,  the 

defendant examined  as many as 6  DWs  and exhibited  16 

Nos of documents in support of their case. 

 

 After  close  of  the  final  hearing,  the  learned 

Munsiff  decided  the  suit  in  favour  of  the  plaintiff  by 

decreeing the suit on contest with cost. 

6. And on being highly aggrieved with the decision 

of the learned court below,  the  appellant has preferred 

this appeal on the following grounds: - 

i) that the learned Munsiff committed gross error of  

facts  and  law  in  appreciating  the  pleading  and  

relevant  evidence.  Because  of  the  finding  of  the  

learned Munsiff are beyond admissible evidence,

ii) that the learned Muniff failed to appreciate that the 

 plaintiffs could not prove the case as per provisions 

 of section 101 and 102 of Indian Evidence Act; 

iii) that the learned Munsiff committed error in law in  

admitting and/or relying on Ext. 3/14, 15/16 which 

 are alleged to be registered sale deed and deed of  

rectification  because,  no  witness  of  the  said  

documents was called to prove the documents;

iv) that the learned Munsiff erred in law in admitting  

and/or  relying  the  Ext.10,  the  alleged  Power  of  

Attorney dt. 21-07-2002 alleged to be executed by 

 Dr.  Bani  Hazarika  in  India  because  the  said   

document was not authenticated by a Public notary 
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 or any Court, Indian Council or representative of 

 Central Govt.; 

v) that the learned Munsiff wrongly decided the Issue 

 No. 2 and 4 in favour of the plaintiffs on the basis  

of evidence of PWs 1,2 and 3; 

vi) that the learned Munsiff failed to appreciate the 

 falsity of the case of the plaintiffs as it is apparent 

 from Ext.1 itself ;

vii) that the learned Munsiff has failed to appreciate the 

proposition of law in regards to the transfer of 

immovable property by way of inheritance, sale or 

git as per provision of section 54 of Transfer of 

Property Act;

viii) that  the  learned  Munsiff  has  failed  to  consider  

the fact  that  Ext.10  the  Power  of  Attorney  is  

inadmissible  evidence  and  there  is  no  seal  and  

signature  of  any  Magistrate  of  Court  and  no  

signature  was  there  of  Indian  Ambassy  in  

London and there is no any witness to prove the  

same; 

ix) that  the  learned  Munsiff  failed  to  misappreicate  

the evidence of Dws 1,2,4 and 6 and arrived at a  

wrong conclusion because DW 1 is a public Officer 

working  under  the  defendant  as  Assistant  

Director ;

x) that the learned Munsiff has failed to consider the 

 Ext. A which is a Probate and WILL of Late Punya 

Prabha Hazarika and it was proved and registered in the 

High  Court  of  Justice,  the  District  Probate  Registry  at 

Liverpool. Ext. A  is a Court’s document and it attained 

finality  as  the  same  was  not  challenged.  Hence,  it  is 

admissible piece of evidence and it is duly proved ;

 xi) that the learned Munsiff committed error in law 
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and in fact in holding that Dr. Bani Hazarika is 

not necessary party whose presence is not

necessary for adjudication and settling the 

issus ; and 

xii) that the learned Munsiff has wrongly decided  

the  Issue  No.5  in  affirmative  without  giving 

any reason. Moreover, the suit is barred by section 

80 of CPC.  

7. During  the  course  of  appeal  hearing,  both  the 

parties  submitted  their  written  argument.   During  the 

hearing the learned counsel for the appellant has submitted 

that the learned Munsiff decided the issues on the basis of 

inadmissible documents and on the basis of evidence put 

forward  beyond  the  pleadings.  Learned  counsel  for  the 

appellant has further submitted that the learned Munsiff has 

not followed the provisions of section 56 of Indian Evidence 

Act while deciding the suit. There is no signature of plaintiff 

No.2 either in verification or in the affidavit. The provision 

of  section  85  of  Indian  Evidence  Act  has  not  also  been 

followed while deciding the suit and the suit is decided in 

absence  of  original  owner  Bani  Hazarika.  Moreover,  the 

Power of Attorney produced by plaintiff is totally false as no 

such Power of Attorney was executed by Dr. Bani Hazarika 

as alleged by plaintiff. 

8. The learned counsel for the appellant has placed 

reliance on following decisions :- 

1. (2006) 5 SCC 558 (para 19),

2. (2004) 7 SCC 708 (para 8),

3. (2003) 7 SCC 350 (para 33),

4. (2006) 10 SCC 631 (para 17) & (2003) 8 SCC 

745 (para 16),
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5. 1970 (2) SCC 386 (para 7 & 8), AIR 1984 Delhi 

363 (para 8,11 and 12),

6. 1998 (4) GLT 137 (para 7), 2006 (3) GLT 680 

(para 9),

7. AIR 2003 SC 1391 (para 15),

8. (2002) 3 SCC 533 (paa 9),

9. (2000)  8  SCC 191  (para  7),  (1995)  1  GLR 77 

(para 11),(2011) 6 SCC 555 (para 9) and 

10. (1994) 1 SCC 1 (para 1,5 and 6) 

So, on the basis of above backdrop of material 

fact and submissions of learned counsel, I like to discuss 

the  issues  for  deciding  the  point  –  whether  the  learned 

Munsiff has committed an error or mistake while decreeing 

the suit decidig the issues in favour of plaintiffs. 

9. On careful examination of material on record it is 

found that the plaintiff No. 1 has contended in his plaint as 

well as in his evidence that the plot of land measuring 2 

bighas  4  kathas  10  lessas  covered  by  PP  No.  340(old)/ 

343/(new)  under Dag No. 797 of Tezpur town, 2nd part, 

Mouza  Mahabhairab,  PS  Tezpur,  within  the  district  of 

Sonitpur was originally owned and possessed by late Punya 

Prabha Hazarika. After the death of Punya Prabha Hazarika, 

the plaintiff and his elder sister Bani Hazarika became the 

absolute owner of the said plot of land and accordingly, the 

names of both persons were mutated in the said land. The 

plaintiff  No.  1  has  stated  in  his  evidence  that  he  is  the 

adopted son of Punya Prabha Hazarika.  He was adopted 

while  he  was  at  the  age  of  3  years  by  Late  Dibakar 

Hazarika,  the  husband  of  Punya  Prabha  Hazarika. 

Accordingly, the plaintiff became the absolute owner of half 
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portion of land measuring 1 bigha 2 kathas 5 lessas which 

is  mentioned  in  the schedule  C.  The plaintiff  has  further 

stated in his plaint as well as in his evidence that by virtue 

of Power of Attorney executed in his favour by his sister Dr. 

Bani Hazarika he sold the plot of land measuring 4 kathas 4 

lessas from the share of land of Bani Hazarika and by virtue 

of said sale the plaintiff No.2 Promod Kr. Jain became the 

owner  of  the land measuring  4 kathas 4 lessas which is 

specifically mentioned in the schedule B of the plaint and 

the remaining portion of land measuring 3 kathas 1 lessas 

is still under possession of Dr. Bani Hazarika. The said plot 

of  land  measuring  3  kathas  1  lessas  with  a  structures 

namely “Uttarayan”  standing thereon were let  out to the 

defendant.  So,  the  defendant  is  the  tenant  of  Dr.  Bani 

Hazarika in respect of her land only. 

10. On the other hand, the defendant has contended 

in the written statement as well as in the evidence that the 

plaintiff No.1 was not the natural son of late Punya Prabha 

Hazarika  nor  he  was  adopted  by  late  Punya  Prabha 

Hazarika.  The  plaintiff  No.1  was  never  adopted  by  the 

husband of Late Punya Prabha Hazarika when he came to 

India  from Burma  during  the  2nd World  War.  So,  Punya 

Prabha Hazarika was the actual owner of land measuring 2 

bighas 4 kathas 10 lessas of land. During the life time of 

Punya Prabha Hazarika, she sold 4 kathas   5 lessas of land 

out of 2 Bighas 4 kathas 10 lessas with execution of sale 

deed on 18-10-1978 to Dr. Bani Hazarika. So, the name of 

Bani  Hazarika  was  mutated  in  the  land  along  with  Late 

Punya Prabha Hazarika and the defendant – Office of the 

Deputy Director, SIB, Govt. of India has been occupying the 

entire land along with the structures namely, “Uttarayan” 
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standing  thereon  since  1961.  The  defendant  also  got 

permission from Dr. Bani Hazarika to look after the entire 

plot of  land and also to use the land as per their necessity. 

11.   So,  considering  the  above  allegation  and 

counter-allegation  put  forward  by  the  plaintiffs  and 

defendant respectively, I find to decide the Issue No.3 first 

because it is the vital issue for deciding the  other issues of 

the suit. The Issue No. 3 is “ Whether the plaintiff No.1 is 

the son of Late Punya Prabha Hazarika?”

Issue No. 3.     

12. In  regards  to  this  issue,  the  learned  Munsiff 

decided this issue in affirmative by holding the opinion that 

the plaintiff No. 1 is the son of Late Punya Prabha Hazarika 

on the basis of contents of Ext. 1, 3, 4, 14, 15 and 16. 

On  meticulous  examination  of  materials  on 

record, it is found that the plaintiff No. 1 has stated on his 

plaint  as  well  as  in  his  evidence  that  initially  the  land 

mentioned in the schedule A of the plaint was  owned and 

possessed by Late Punya Prabha Hazarika and during the 

life time of Late Punya Prabha Hazarika the said land was 

equally divided between him and his elder sister because he 

was the adopted son of Late Dibakar Hazarika, the husband 

of Punya Prabha Hazarika. PW 2 has stated in his evidence 

that plaintiff No.1 was known to him since his childhood and 

since them he knew him as the son of Late Punya Prabha 

Hazarika and Late Dibakar Hazarika. And subsequently he 

came to know that Surjya Hazarika is the adopted son of 

Late Punya Prabha Hazarika and Late Dibakar Hazarika. PW 

3 Zamal Hussain has also stated in his evidence that he 

came to know that Surjya Hazarika was adopted son of Late 
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Dibakar Hazarika. 

On perusal of exhibits produced by plaintiff No.1, 

it is found that the name of Surjya Hazarika was mutated 

along with late Punya Prabha Hazarika, Bani Hazarika in the 

land covered by PP  No. 340(old)/  343/(new)  as it appears 

in Ext.1 (Zamabandi of the land). In the Ext. 4 and 5 it is 

also found that the plaintiff No.1 Surjya Hazarika has been 

shown as son of Late Dibakar Hazarika. From Ext. 14 (Deed 

of sale) and Ext. 15 (Deed of rectification)  it appears that 

Surjya Hazarika has been shown as the son of late Dibakar 

Hazarika.  So,  after  appreciation  of  evidence  of  PWs  and 

examination of aforesaid documents, I am of the considered 

opinion  that  the  plaintiff  No.1  has  proved  with  sufficient 

documentary as well as oral evidence that he is the son of 

late Punya Prabha Hazarika. But though the defendant has 

denied the said contention raised by the plaintiff No.1 and 

stated that Surjya Hazarika was never the adopted son of 

Late Punya Prabha Hazarika but the defendant has failed to 

disprove the said contention with sufficient material though 

the burden of proof shifted to the defendant to disprove the 

same in view of section 102 of Indian Evidence Act. The 

defendant has only stated in the written statement as well 

as in the evidence that Surjya  Hazarika was only lookrd 

after by the husband of Late Punya Prabha Hazarika. He 

was  never  adopted  by  late  Dibakar  Hazarika.  But 

considering the materials in it’s entirety I find that there is 

no such material on the record to hold the opinion that the 

plaintiff  No.1  was  not  the  son  of  Late  Punya  Prabha 

Hazarika. 

Learned counsel for the appellant has submitted 
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that the plaintiff No.1 has never pleaded in the plaint that 

he is the adopted son of Late Punya Prabha Hazarika. Only 

on evidence he has claimed that he is the adopted son of 

Late Punya Prabha Hazarika which is not tenable because 

the  evidence  put  forward   beyond  pleading  is  not 

admissible.  

Learned counsel for the appellant has submitted 

that the decision of Hon’ble Apex Court reported in  (2000) 

8  SCC  191,   (2011)  6  SCC  555 and  the  decision  of 

Hon’ble Gauhati High Court reported in (1995) 1 GLR 77. 

But after going through the decisions and considering the 

material facts of the instant case, I find that said decisions 

are  not  applicable  in  this  instant  case  as  the  facts  and 

circumstances of the cases are not identical with this case.  

From  the  above  discussions,  I  am  of  the 

considered opinion that the plaintiff No.1 has proved with 

sufficient, cogent and documentary as well as oral evidence 

that he is the son of Late Punya Prabha Hazarika. I do not 

find any justified ground to interfere the decision of learned 

Munsiff in this regard.       

Issue No. 1.     

13.  In  regards  to  the  Issue  No.  1,  the  learned 

Munsiff  decided  the  issue  in  favour  of  the  plaintiff  by 

holding the opinion that the suit is maintainable. 

On  meticulous  examination  of  materials  on 

record, it is found that the plaintiff has instituted the suit 

with  prayer  for  passing  the  decree  of  permanent  and 

perpetual injunction against the defendant not to raise any 
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construction on the schedule B and C land  as the plaintiff 

No.1 is the absolute owner  of schedule C land and plaintiff 

No.2 is the absolute owner of schedule B land. 

The  plaintiff  has  also  further  alleged  that  the 

defendant is only the tenant of Dr. Bani Hazarika and Dr. 

Bani Hazaria is the absolute owner and possessor of a plot 

of land measuring 3 kathas 1 lessas along with a structures 

“Uttarayan” standing thereon. On the other hand, though 

the  defendant  has  raised  the  plea  that  the  suit  is  not 

maintainable  but the defendant has failed to disprove such 

fact with sufficient documentary and oral evidence. 

So, in view of above facts and circumstances of 

the case and also considering the nature of relief prayed by 

the plaintiffs, I am of the considered opinion that the suit is 

maintainable  and the learned Munsiff  has  rightly  decided 

this issue. I do not find any ground to interfere the decision 

of learned Munsiff in this regard. 

  

Issue No.  2 and 4.     

14.  In regards to the Issue No.  2 and 4, the learned 

Munsiff has decided both the issues jointly and decided both 

the issues in affirmative in favour of the plaintiffs by holding 

the  opinion  that  the  suit  is   not  bad  for  non-joinder  of 

necessary  parties  and  the  plaintiffs  have  right,  title  and 

interest over the suit land. 

On examination of case records, it is found that 

the plaintiff  No. 1 Surjya Hazarika stated in his plaint as 

well  as  in  his  evidence  that  he  got  the  right,  title  and 
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interest  over  one  portion  of  land  measuring  1  bighas  2 

kathas 5 lessas as the land was inherited on division by 

earlier  owner  Punya  Prabha  Hazarika  among  son  and 

daughter.   Then  with  the  help  of  Power  of  Attorney 

executed by Dr. Bani Hazarika, the owner of remaining and 

other  share  of  plot  of  land,  he  sold  the  plot  of  land 

measuring  4  kathas  4 lessas  out  of  1  bigha  2  kathas  5 

lessas of the share of Dr. Bani Hazarika to plaintiff No. 2 

Promod Kr. Jain with execution of a registered sale deed. 

The land was sold on 07-05-2002 by virtue of Sale Deed 

No.  660  of  Tezpur  Sub-Registry  Office  and  remaining 

portion of land measuring 3 kathas 1 lessas remains under 

the possession of Dr. Bani Hazarika and the defendant is 

occupying the land measuring 3 kathas 1 lessas as a tenant 

of landlady Dr. Bani Hazarika. So, considering the content 

of pleadings and evidence of PWs in it’s entirety, it is found 

that the plaintiffs have pleaded that the plaintiff No.1 got 

the right, title and interest by virtue of acquisition through 

inheritance  as  son  on  division  of  land  by  earlier  owner 

Punya Prabha Hazarika and plaintiff No.2 Promod Kr. Jain 

got the right, title and interest over the land mentioned in 

the  schedule  B  of  the plaint  by  virtue  of  registered  sale 

deed  executed  by  plaintiff  No.1  as  Attorney  of  Dr.  Bani 

Hazarika on 07-05-2002. In support of said contention, the 

plaintiffs produced the Zamabandi of the land as Ext.1, one 

revenue receipt as Ext.2, the sale deed and the rectification 

deed as. Ext. 3/14, 15/16. 

On the other hand, the defendant has stated in 

the written statement as well as in the evidence that both 

the plaintiffs never got any right, title and interest over any 

part  of  land  which  was  earlier  owned  by  Punya  Prabha 
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Hazarika as alleged by the plaintiffs. As plaintiff No.1 is not 

adopted son of late Punya Prabha Hazarika  so there is no 

any question of acquiring right, title and interest over the 

land possessed by Punya Prabha Hazarika. The defendant 

has further stated that Dr. Bani Hazarika , the owner of the 

land permitted the defendant to look after the entire plot of 

land and used the land as tenant. The defendant has also 

further  stated that  the original  owner Late Punya Prabha 

Hazarika executed a Deed of WILL and bequathed the land 

to  Dr.  Bani  Hazarika  and  after  the  death  of  Dr.  Bani 

Hazarika to the defendant,  the Office of Deputy Director, 

SIB,  Govt.  of  India.  In  support  of  said  contention,  the 

defendant has produced the Deed of WILL and testament as 

Ext. A, some letters  written by Dr. Bani Hazarika addressed 

to Deputy Director SIB, Govt. of India as Ext. F,G,H,I, J, K, 

L, M, N, O, P and some letters written by Dr. Bani Hazarika 

addressed to Deputy Commissioner, Sonitpur as Ext. B,C, D 

and E. It is pertinent to mention in this context that as per 

WILL and testament  executed by Punya Prabha Hazarika 

(Ext.  A)  it  is  found  that  initially  the  property  was 

bequeathed to Dr. Bani Hazarika and after the death of Dr. 

Bani Hazarika the property will be bequeathed to Govt. of 

India for using as the office of SIB. So, it is crystal clear 

that till today, the defendant has remained as tenant of Dr. 

Bani Hazarika. It is also found that the property namely, 

“Uttarayan”  building together with the share of  land was 

stated to be bequeathed by the said WILL and testament. 

But  the  exact  measurement  of  land  and  property  is  not 

mentioned in the WILL and testament. On perusal of other 

exhibits proved by the defendant, it is also found that the 

exact measurement of land owned and possessed by Dr. 

Bani  Hazarika  was  not  mentioned  in  the  document,  so 
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considering the content of the said document it is not clear 

to ascertain the measurement of land owned and possessed 

by Dr. Bani Hazarika. 

In preferring the appeal the appellant/defendant 

has  stated  that  the  learned  Munsiff,  decided  the  issue 

considering the content of inadmissible document which is 

produced  by  plaintiff  as  Ext.1.  The  appellant  has  also 

further mentioned the grounds of appeal that the content of 

Sale Deed Ext. 3/14 and 15 has not not been duly proved 

as per provision of law. The learned counsel has also placed 

reliance  in  support  of  said  ground  on  some decisions  of 

Hon’ble Apex Court reported in (2003) 7 SCC  350, (2006) 

10 SCC 631 and (2003) 8 SCC 745. 

In  this  context,  I  like  to  cite  the  observation 

made by Hon’ble Apex Court in the case reported in (2003) 

8 SCC 745 (para 16) as it is found relevant for deciding the 

suit in hand. In para 16 it is observed by Hon’bl;e Apex 

Court as  “16. Reliance is heavily placed on behalf of  

the apellant on the case of Ramji Dayawala & Sons 

(P) Ltd. The legal position is not in dispute that mere 

production and asking of a document as exhibit  by  

the court  can not  be held to be a due proof of  its  

contents.  Its  execution  has  to  be  proved  by 

admissible  evidence,  that  is,  by  the  “evidence  of  

those persons who can vouchsafe for the truth of the 

facts in issue.” The situation is, however , different  

where  the  documents  are  produced,  they  are 

admitted  by  the  OP,  signatures  on  them  are  also  

admitted and they are marked thereafter as exhibits  

by  the  court.  We  find  no  force  in  the  argument 
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advanced on behalf of the appellant that as the mark  

of exhibits has been put on the back portions of the 

rent  receipts  near  the  place  where  the  admitted  

signatures of the plaintiff appear, the rent receipts as  

a whole can not be treated to have been exhibited as  

admitted documents”.  

But considering the material in it’s entirety, it is 

found  that  the  plaintiff  No.1  executed  the  sale  deed  in 

favour of the plaintiff No.2 on behalf of Dr. Bani Hazarika as 

attorney and he has proved the document itself so, ground 

raised by the appellant is found not tenable even in view of 

above observation of Hon”ble High Court. The appellant has 

also submitted that Ext. 10 is also not admissible document 

because it has not been duly executed as per provision of 

section 85 of Indian Evidence Act.  

The appellant side has also further  stated that 

Dr.  Bani  Hazarika  is  the  necessary  part  of  the  suit  but 

considering the materials in it’s entirety, it is found that the 

plaintiffs  have  instituted  the  suit  against  the  defendant, 

because the defendant tried to raise structures on the land 

mentioned in Schedule B and C land.  The plaintiffs  have 

pleaded that the defendant is only the tenant in respect of 

the land measuring 3 kathas 1 lessas of land owned and 

possessed  by  Dr.  Bani  Hazarika  and  plaintiffs  have  not 

claimed the right,  title and interest  over the said plot  of 

land. So, considering such content of the plaint, I find that 

Dr. Bani Hazarika is not the necessary party to decide the 

suit  because,  the  plaintiffs  have  proved with  cogent  and 

reliable documentary evidence that the plaintiff  No.1 was 

the absolute owner and possessor of the land mentioned in 

schedule  C  of  the  plaint  and  the  plaintiff  No.  2  is  the 

absolute owner and possessor of the schedule B land. 
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So,  in  view of  above discussions,  I  am of  the 

considered  opinion  that  the  plaintiffs  have  proved  with 

sufficient, cogent and reliable documentary as well as oral 

evidence  that  the  plaintiffs  have  right,  title  and  interest 

over their respective share of land and the suit is not bad 

for non-joinder of necessary parties. The learned Munsiff, 

Tezpur has rightly decided both the issues in favour of the 

plaintiffs. I do not find any justified ground to interfere the 

decision of learned Munsiff in this regard.  

 Issue No.  5    

15. Whether the  plaintiffs are entitled to a decree as 

prayed for ?  

 In  regards  to  the  Issue  No.  5,   the  learned 

Munsiff has decided the issue in favour of the plaintiffs by 

holding the opinion that the  plaintiffs are entitled to the 

decree  as  prayed  for.   On  the  basis  of  foregoing 

discussions,  it  has  already  found  that  the  plaintiffs  have 

established with sufficient, cogent, documentary as well as 

oral evidence that they have right, title and interest over 

their respective shares of land as mentioned in the plaint. 

So, the plaintiffs are entitled to permanent and perpetual 

injunction as prayed by them against the defendant.  I also 

do  not  find  any ground to  interfere  with  the decision  of 

learned Munsiff in this regard. 

The other grounds raised by the  appellant are 

also  not  tenable  in  view  of  foregoing  discussion  as  the 

learned  Munsiff,  Tezpur  has  decided  the  issue  by  giving 

sufficient reasons and after detailed discussion. Other case 

laws submitted by appellant are not cited in detail, as such 

case laws are found not directly relevant for deciding the 

appeal.  I  do not find any justified ground to reverse the 

decision of learned Munsiff, Tezpur in this appeal.    
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16. In the result, the appeal has no merit. So, it is 

dismissed on contest.

No order is passed as to the cost. 

 Prepare the decree accordingly. 

Send  back  the  LCR  along  with  a  copy  of  this 

Judgment.

Judgment is given under my hand and seal  of 

this Court on this 30th May, 2012.    

 

    (M. Kalita)
                                      Civil Judge,

      Sonitpur::Tezpur.

Dictated and corrected by me.

        (M. Kalita)
         Civil Judge,
    Sonitpur:: Tezpur.

Transcribed by me. 
(R. Hazarika)
    Steno.

 

 

   


